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ORAL REASONS FOR DECISION

[1] This is the culmination of the Companies’ Creditors Arrangement Act’ restructuring of
the CMI Entities. The proceeding started in court on October 6, 2009, experienced numeroﬁs .
peaks and valleys, and now has resulted in a request for an order sanctioning a plan of
compromise, arrangement and reorganization (the “Plan”). It has been a short road in relative
terms but not without its cflallenges and idiosyncrasies. To complicate matters, this restructuring

was hot on the heels of the amendments to the CCAA that were introduced on Septembér 18,

2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they

[

'R.S.C. 1985, c. C-36 as amended.
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seek a sanction order. They also request an order approving the Plan Emergence Agreement, and

other related relief. Lastly, they seek a post-filing claims procedure order.

[2] The details of this restructuring have been outlined in numerous previous decisions

rendered by me and I do not propose to repeat all of them.

The Plan and its Implementation

[3] The basis for the Plan is the amended Shaw transaction. It will see a wholly owned
subsidiary of Shaw Communications Inc. (“Shaw”) acquire all of the interests in the free-to-air
television stations and subscription-based specialty television channels currently owned by
Canwest Television Limited Partnership (“CTLP”) and its subsidiaries and all of the interests in
the specialty television stations currently owned by CW Investments and its subsidiaries, as well
.as certain other assets of the CMI Entities. Shaw will pay to CMI US $440 million in cash to be
used by CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the
“Noteholders™) égainst the CMI Entities. In the event that the implementation of the Plan occurs
after September 30, 2010, an additional cash amount of US $2.9 million per month will be paid
to CMI by Shaw and allocated by CMI to the Noteholders. An additional $38 million will be
paid by Shaw to the Monitor at the direction of CMI to be used to satisfy the claims of the
Affected Creditors (as that term is defined in the Plan) other than the Noteholders, subject to a
pro rata increase in that cash amount for certain restructuring period claims in certain

circumstances.

[4] In accordance with the Meeting Order, the Plan separates Affectéd Creditors into two

classes for voting purposes:
(a) the Noteholders; and

(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in,

and to vote as, members of the Ordinary Creditors’ Class.

[5] The Plarg divides the Ordinary Creditors’ pool into two sub-pools, namely the Ordinary
CTLP Creditors’ Sub-pool and the Ordinary CMI Creditors’ Sub-pool. The former comprises

two-thirds of the value and is for claims against the CTLP Plan Entities and the latter reflects’
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one-third of the value and is used to satisfy claims against Plan Enﬁties other than the CTLP Plan
Entities. In its 16™ Report, the Monitor performed an analysis of the relative value of the assets
of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries on a going
concern liquidation and based on that analysis, concluded that it was fair and reasonable that
Affected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary
Creditors’ pool and Affected Creditors of the Plan Enti.ties other than the CTLP Plan Entities

share pro rata in one-third of the Ordinary Creditors’ pool.
[6] It is contemplated that the Plan will be implemented by no later than September 30, 2010.

[7] The Existing Shareholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global. All
equity compensation plans of Canwest Global will be extinguished and any outstanding options,
restricted share units and other equity-based awards outstanding thereunder will be terminated

and cancelled and the participants therein shall not be entitled to any distributions under the Plan.

[8] On a distribution date to be determined by the Monitor following the Plan
implementation date, all Affected Creditors with proven distribution claims against the Plan
Entities will receive distributions from cash received by CMI (or the Monitor at CMI’s direction)
from Shaw, the Plan Sponsor, in accordance with the Plan. The directors and officers of the
remaining CMI Entities and other subsidiaries of Canwest Global will reSign on or about/ the

Plan implementation date.

[9] Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares
and non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is
anticipated tHat the remaining CMI Entities and certain other subsidiaries of Canwest Global will

be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.

[10] In furtherance of the Minutes of Settlement that were entered into with the Existing
Shareholders, the articles of Canwest Global will be amended under section 191 of the CBCA to

facilitate the settlement. In particular, Canwest Global will reorganize the authorized capital of
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Canwest Global into (a) an unlimited number of new multiple voting shares, new subordinated
voting shares and new non-voting shares; and (b) an unlimited number of new non-voting

preferred shares. The terms of the new non-voting preferred shares will provide for the

mandatory transfer of the neW preferred shares held by the Existing Shareholders to a designated

entity affiliated with Shaw for an aggregate:amount of $11 million to be paid upon d‘elivery by
Canwest Global of the transfer notice to the transfer agent. Following delivery of the transfer
notice, the Shaw designated entity will donate and surrender the new preferred shares acquired

by it to Canwest Global for cancellation.

[1 1]. Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered
into the Plan Emergence Agreement dated June 25, 2010 detailing certain steps. that will be faken
beforé, upon and after the implementation of the plan. These steps primarily relate to the
funding of various costs that are payable by the CMI Entities on emergence from the CCAA
proceeding. This includes payments that will be made or may be made by the Monitor to satisfy

post-filing amounts owing by the CMI Entities. The schedule of costs has not yet been finalized.

Creditor Meetings

[12]  Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan
was overwhelming. 100% in number representing 100% in value of the beneficial owners of the
8% senior subordinated notes who provided instructions for voting at the Noteholder meéting
approved the resolution. Beneficial Noteholders holding approximately 95% of the principal

amount of the outstanding notes validly voted at the Noteholder meeting.

[13] The Ordinary Creditors with proven voting claims who submittéd voting instructions in
person or by proxy represented approximately 83% of their number and 92% of the value of such
claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary
Creditors holding proven voting claims that were present in person or by proxy at the meeting

voted or were deemed to vote in favour of the resolution.

wxrev
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Sanction Test

[14]  Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of
compromise or arrangement if it has achieved the requisite double majority vote. The criteria

that a debtor company must satisfy in seeking the court’s approval are:
(@) - there must be strict compliance with all statutory requirements;

(b)  all material filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not

authorized by the CCAA; and
(c) the Plan must be fair and reasonable.
See Re: Canadian Airlines Corp.”

(a) Statutory Requirements

[15]  Iam satisfied that all statutory requirements have been met. I already determined that the
Applicants qualified as debtor companies under section 2 of the CCAA and that they had total
claiﬁs against them exceeding $5 million. The notice of meeting was sent in accordance with
the Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was
addressed in the Meeting Order which was unopposed and not appealed. The meetings were
both properly constituted and voting in each was properly carried out. Clearly the Plan was

approved by the requisite majorities.

[16]  Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan
unless the plan contains certain specified provisions concerning crown claims, employee claims
and pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (1) of the

definition of “Unaffected Claims” shall be paid in full from a fund known as the Plan |

’

22000 A.B.Q.B. 442 at para. 60, leave to appeal denied 2000 A.B.C.A 238, aff’d 2001 A.B.C.A 9, leave to appeal to
‘S.C.C. refused July 12, 2001.
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Implementation Fund within six months of the sanction order. The Fund consists of cash, certain
other assets and further contributions from Shaw. Paragraph (l) of the definition of “Unaffected
Claims” includes any Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6)

of the CCAA. 1am satisfied that these provisions of section 6 of the CCAA have been satisfied.

" (b) Unauthorized Steps

[17] In considering whether any unauthorized steps have been taken by a debtor company, it
has been held that in making such a determmatlon the court should rely on the parties and their

stakeholders and the reports of the Monitor: Re Canadzan Alrlmes

[18] The CMI Entities have regularly filed affidavits addressing key developments in this
restructuring. In additien, the Monitor has provided regular reports (17 at last count) and has
opined that the CMI Entities have acted and continue to act in good faith and with due diligence
and have not breached any requirements under the CCAA or any order of this court. If it was not
obvious from the hearing on June 23, 2010, it should be stressed that there is no payment of any
equity claim pursuvant to section 6(8) of the CCAA. As noted by the Monitor in its 16" Report,
settlement with the Existing Shareholders did not and does not in any way impact the anticipated
recovery to the Affected Creditors of the CMI Entities. Indeed I referenced the inapplicability of
section 6(8) of the CCAA in my Reasons of June 23, 2010. The second criterion relating to

unauthorized steps has been met.

(c) Fair and Reasonable

[191 The third criterion to consider is the requirement to demonstrate that a plan is fair and

reasonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:

The court’s role on a sanction hearing is to consider whether the

plan fairly balances the interests of all stakeholders.. Faced with an-

’

? Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J. No. 545 (Gen. Div.)
and Re: Cadillac Fairview Inc. [1995] OJ No. 274 (Gen. Div.).




Page: 7

insolvent organization, its role is to look forward and ask: does this
plan represent é fair and reasonable compromise that will permit a
viable commercial entity to emerge? It is also an exercise in
'assessing current reality by comparing available commercial

alternatives to what is offered in the proposed ]:)lan_.4

[20] My discretion should be informed by the objectives of the CCAA, namely to faéilitaté the
reorganization of a debtor company for the benefit of the company, its créditors, shareholders,

employees and in many instances, a much broader constituency of affected persons. |

[21]  In assessing whether a proposed plan is fair and reasonable, considerations include the

following:

(a) whether the claims were properly classified and whether the requisite

majority of creditors approved the plan; , _ ,.,

b) what creditors would have received on bankruptcy or liquidation as

compared to the plan;
(©) alternatives available to the plan and bankruptcy;
(d) oppression of the rights of creditors; -

(¢)  unfairness to shareholders; and

@ the public interest.

[22] 1 have already addressed the issue of classification and the vote. Obviously there is an
unequal distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders
is expected to result in recovery of principal, pre-filing interest and a portion of post-filing

accrued and default interest. The range of recoveries for Ordinary Creditors is much less. The

* Ibid, at para. 3. -
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recovery of the Noteholders is substantially more attractive than that of Ordinary Creditors. This
is not unheard of. In Re Armbro Enterprises Inc.’ Blair J. (as he then was) approved a plan
which included an uneven allocation in favour of a single major credltor the Royal Bank, over

the objection of other creditors. Blair J. wrote:

“I am not persuaded that there is a sufficient tilt in the allocation of
these new common shares in favour of RBC to justify the court in
interfering with the business decision made by the cfeditor class in
approving the proposed Plan, as they have done.  RBC’s
cooperation is a sine qua non for the Plan, or any Plan, to work and
it is the only creditor continuing to advance funds to the applicants

to finance the proposed re-organization.”®

[23] Sim‘ilarl.y, in Re: Uniforét Inc.” a plan provided for payment in full to an unsecured
creditor. This treatment was much more generous than that received by other creditors. There,
the Québec Superior Court sanctioned the plan and noted that a plan can be more generous to
some creditors and still fair to-all creditors. The creditor in question had stepped into the breach
on several occasions to keep the company afloat in the four years preceding the filing of the plan
and the court was of the view that the conduct merited special treatment. See also Romaine J.’s

orders dated October 26, 2009 in SemCanada Crude Company et al.

[24] 1 am prepared to accept that the recovery for the Noteholders is fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI’s obligations under the
notés were guaranteed by several of the CMI Entities. ' No issue has been taken with the
guarantees. As stated before and as observed by the Monitor, the Noteholders held a blocking

position in any restructuring. Furthermore, the liquidity and continued support provided by the

3(1993),22 C.B.R. (3" 80 (Ont. Gen. Div.).
® Ibid, at para. 6. '

7(2003), 43 C.B.R. (4™) 254 (QEUE. S.C.).
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Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the
opportunity to pursue a going concern restructuring of their businesses. A description of the role

of the Noteholders is found in Mr. Strike’s affidavit sworn July 20, 2010, ﬁled on this motion.

[25]  Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
- February, 2009. Between November, 2009 and February, 201 0, RBC Capital Markets conduéted
the equity investment solicitation process of which I have already commented. While there is
always a theoretical possibility that a more advantagedus plan could be developed than the Plan
proposéd, the Monitor has concluded that there is no reason to believe that restarting the equity
investment solicitation process or marketing 100% of the CMI Entities assets would result in a
better or equally desirable outcome. Furthermore, restarting the process could lead to
operational difficulties including issues felaﬁng to the CMI Entities’ large studio suppliers and
~ advertisers. The Monitor has also confirmed that it is unlikely that the récovery for a going
concern liquidation sale of the assets of the CMI Entities would result in greater recovery to the
creditors of the CMI Entities. I am not satisfied that there is any other alternative transaction that
would provide greater recovery than the recoveries contemplated in the Plan. Additionally, I am

- not persuaded that there is any oppression of creditor rights or unfairness to shareholders.

[26]  The last consideration I wish to address is the public interest. If the Plan is implemented,
the CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan
Entities thatvfully and finally deals with the Goldman Sachs Parties, the Shareholders Agreément
and the defaulted 8% senior subordinated notes. It will ensure the continuation of en’iployment _
for substantially all of the employees of the Plan Entities and will provide stability for the CMI |
Entities, pensioners, suppliers, customers and other stakeholders. In addition, the Plan will
maintain for the general public broad access to and choice of news, public and other information
and entertainment programming. Broadcasting of news, public and entertainment programming
is an important public service, and the bankruptcy and liquidation of the CMI Entities _v?ould

have a negative impact on the Canadian public.

[27] 1 should, also mention section 36 of the CCAA which was added by the recent
amendments to the Act which came into force on September 18, 2009. This section provides that

a debtor company may not sell. or otherwise dispose of asséts outside the ordinary course of
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business unless authorized to do so by a court. The section goes on to address factors a court is
to consider. In my view, section 36 does not apply to transfers contemplated by a Plan. These
transfers are merely steps that are required to implement the Plan and to facilitate the
restructuring of the Plan Entities’ businesses. Furthermore, as the CMI Entities are seeking
approval of the Plan itself, there is no risk of any abuse. There is a further safeguard in that the
Plan including the asset transfers' contemplated therein has been voted on and approved by

Affected Creditors.

[28]  The Plan does include broad releases including some third party releases. In Metcalfe v.
Mansfield Alternative Investments II Corp.® the Ontario Court of Appeal held that the CCAA
court has jurisdiction to approve a plan of comprorr]ise or arrangement that includes third party
releases. The Metcalfe case was extraordinary and exceptiona1 in nature. It responded to dire
circumstances and had a plan that included releases that were fundamental to the restructuring.
The Court held that the releases in question had to be justified as part of the compromise or
arrangement between the debtor and its creditors. There must be a reasonable connection
between the third party claim being compromised in the plan and the restructuring achieved by

the plan to warrant inclusion of the third party release in the plan.

[29] In the Meicalfe decision, Blair J.A. discussed in detail the issue of releases of third
parties. 1 do not propose to revisit this issue, save and except to stress that in my view, third
party releases should be the exception and should not.be requested or granted as a matter of

course.

- [30] In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc
Committee and others. Fraud, wilful misconduct and gross negligence are excluded. 1 have:
- already addressed, on numerous occasions, the role of the Noteholders and the Ad Hoc
~ Committee. I am satisfied that the CMI Entities would not have been able to restructure without

materially addressing the notes and developing a plan satisfactory to the Ad Hoc Committee and

§(2008), 92 O.R. (3'%) 513 (C.A).
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the Noteholders. The release of claims is rationally connected to the overall purpose of the Plan
and full disclosure of the releases was madé in the Plan, the information circular, the motion
material served in connection with the Meeting Ordér and on this motion. No one has appeared
to oppose the sanction’ of the Plan that contains these releases and they are considered by the
Monitor to be fair and reasonable. Under thé circumstances, I am pfepared to sanction the Plan

containing these releases.

[31]  Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is
fair and reasonable and recommends its sanction. The board, the senior management of the CMI
Entities, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all
those appearing today. t

[32] In my view, the Plan is fair and reasonable and I am granting the sanction order

requested. °

[33] The Applicants also seek approval of the Plan Emergence -Agreement.. The Plan
Emergence Agreement outlines steps that will be taken‘ prior to, upon, or following
implementation of the Plan and is a necessary corollary of the Plan. It does not confiscate the
rights of any creditors and is necessarily incidental to the Plan. I have the jurisdiction to approve
such an agreement: Re Air Canada’’ and Re Calpine Canada Energy Ltd."’ 1 am satisfied that

the agreement is fair and reasonable and should be approved.

[34] Itis proposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Shareholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without

shareholder approval or a dissent right. In particular, section 191(1)(c) provid¢s that

® The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions. In future, counsel
should attempt to simplify and shorten these sorts of orders.

% (2004), 47 C.B.R. (4™ 169 (Ont. S.C.J.).

" (2007), 35 C.B.R. (5™ 1.~
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reorganization means a court order made under any other Act of Parliament that affects the rights
among the corporation, its shareholders and creditors. The CCAA is such an Act: Beatrz'ce
Foods v. Merrill Lynch Capital Partners Inc."”” and Re Laidlaw Inc'®. Pursuant to section 191(2),
if a corporation is subjecf to a subsection (1) order, its articles may be amended to effect any
change that might lawfully be made by an amendment under section 173. Section 173(1)(e) and.
(h) of the CBCA provides that:

(1) Subject to sections 176 and 177, the articles of a corporation may by special
resolution be amended to

(e) create new classes of shares;

(h) change the shares of any class or series, whether issued or unissued, into a
different number of shares of the same class or series or into the same or a different
number of shares of other classes or series.

[35] Section 6(2) of the CCAA provides that if a court sanctions a compromise or
‘arrangement, it may order that the debtor’s constating instrument be amended in accordance with
the compromise or arrangement to reflect any change that may lawfully be made under federal or

provincial law.

[36] In exercising its discretion to approve a reorganization under section 191 of the CBCA,
the court must be satisfied that: (a) there has been compliance with all statutory requirements;
(b) the debtor company is acting in good faith; and (c) the capital restructuring is fair and

reasonable: Re: A & M Cookie Co. Canada'’ and Mei Computer Technology Group Inc.”

[37]1 1 am satisfied that the statutory requirements have been met as the contemplated

reorganization falls within the conditions provided for in sections 191 and 173 of the CBCA. 1 -

12(1996), 43 CBR (4™ 10.
¥ (2003), 39 CBR (4™) 239.
4 [2009] O.J. No. 2427 (S.C.J.) at para. 8/

' [2005] Q.J. No. 2293 at para. 9.
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am also satisfied that Canwest Global and the other CMI Entities were acting in good faith in
attempting to resolve the Existing Shareholder dispute. Furthermore, the reofganization is a
necessary step in the implementation of the Plan in that it facilitates agreement reached on
Juﬁe 23, 2010 with the Existing Shareholders. In my view, the reorganization is fair and
reasonable and was a vital step.in addressing’ a-signiﬁcant ilhpediment to a satisfactory resolution

of outstanding issues.

[38] A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. "The Monitor who participated in the negotiation of the

proposed order is satisfied that its terms are fair and reasonable as am I.

[39] In closing, I would like to say that generally speaking, the quality of oral argument and
the materials filed in this CCAA proceeding has been very high throughout. I would like to

express my appreciation to all counsel and the Monitor in that regard. The sanction order and the

Pepall J.

post-filing claims procedure order are granted.

Released: July 28, 2010




